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earned patent term adjustment. See 37 CFR 1 .704(b). 
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DETAILED ACTION 

Election/Restrictions 

1. Applicant's election of Group II, claims 109-114, in the reply filed on March 2, 
2009 is acknowledged. Because applicant did not distinctly and specifically point out 
the supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Therefore, claims 104-108 and 1 15-124 are withdrawn from further consideration 
pursuant to 37 CFR 1 .142(b) as being drawn to a nonelected invention. 

Status of Claims 

2. Claims 104-124 are pending. 

3. Claims 1 04-1 08 and 1 1 5-1 24 are withdrawn from further consideration as being 
drawn to a nonelected invention, and claims 109-114 are presented for examination 
below. 

Claim Rejections - 35 USC § 112 1 st 

4. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 109-114 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
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one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Claim 109 introduces new matter as the claim recites the limitation "...about 1 
part of an adjuvant per 300 parts cholorthalonil, the adjuvant comprising about 20% by 
weight EDTA; about 5% by weight dicocodimethyl ammonium chloride; about 15% by 
weight cocodimethyl amine; and about 7% by weight propylene glycol'. There is no 
support in the specification for the phrase. The limitation of "about 20% by weight 
EDTA; about 5% by weight dicocodimethyl ammonium chloride; about 15% by weight 
cocodimethyl amine; and about 7% by weight propylene glycof recited in claim 109, 
was not described in the specification as originally filed, and a person skilled in the art 
would not recognize in the applicant's disclosure a description of the invention as 
presently claimed. The specification discloses very specific adjuvant compositions. 
Adjuvant 6(in water) comprising about 20% by weight EDTA; about 5% by weight 
dicocodimethyl ammonium chloride; about 1% by weight cocodimethyl amine; and 
about 7% by weight propylene glycol (see the first paragraph on page 25 and Example 
17 on page 39 in the instant specification). Thus, Adjuvant 6 is different from the 
instantly claimed adjuvant since it comprises only 1% by weight of cocodimethyl amine 
and it also comprises water (which is also not recited in the instant claim). There is no 
guidance in the specification on treating fungal growth on a plant with chlorothalonil and 
the instantly claimed adjuvant comprising 15% by weight cocodimethyl amine. And thus, 
the limitation of "about 20%) by weight EDTA; about 5% by weight dicocodimethyl 
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ammonium chloride; about 15% by weight cocodi methyl amine; and about 7% by 
weight propylene glycof is different in scope than what Applicant has support for. 

Therefore, it is the Examiner's position that the disclosure does not reasonably 
convey that the inventor had possession of the subject matter of the amendment at the 
time of filing of the instant application. 

Claims 109-114 are rejected for being dependent on a rejected claim. 

Claim Rejections - 35 USC § 112 2 nd 

6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 109-110 and 113-114 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 109 recites "about 15 by weight cocodimethyl amine." It is unclear what 
Applicant intends. It is unclear if the composition comprises 15% by weight or whether 
some other unit of measurement is in place (i.e. 15 parts by weight, volume by weight, 
etc.) or whether it is a typographical error. 

For purposes of examination, the Examiner has interpreted "15 by weight" to 
mean "15% by weight" in order to be consistent with the "% by weight" recited 
throughout the claim. 
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Claim 110 recites "...wherein the step of applying the composition to the plant is 
accomplished by a technique chosen from root application, leaf application, crop 
dusting, or spray application." The claim is in improper Markush format. The claim 
should recite "a technique selected from the group consisting of root application..." 

Claim 113 recites "wherein the composition is applied at a rate of 1 .25 pt/ac . It is 
unclear what is meant by " pt/ac" . It is suggested that the abbreviated word is spelled out 
to clarify what Applicant intends. 

Claim 114 recites "The method of claim 109, wherein the composition further 
comprises at least one additive..." This claim is improper and indefinite. Claim 109 
recites "...a composition consisting of ..." The language used (i.e. consisting of) in the 
independent claim when referring to the composition is closed ended. The composition 
cannot further include additional components. 

Conclusion 

8. No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KRISTIE L. BROOKS whose telephone number is 
(571)272-9072. The examiner can normally be reached on M-F 8:30am-6:00pm Est.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann R. Richter can be reached on (571) 272-0646. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

KB 

/John Pak/ 

Primary Examiner, Art Unit 1616 



